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Background of Case
This case is about a conflict between a term in a 
contract and a provision in a statute. 
Start analysis by looking at these two components that 
are in tension:

1) Facebook’s “forum selection clause” provision 
in its online terms of service agreement

2) B.C. Privacy Act provision granting right of 
action in B.C. courts for breach of privacy

Facebook’s Forum Selection Clause
Every Facebook user agrees to “terms of use” as part of the 
registration process. These online contracts typically contain a 
“forum selection clause” that governs dispute resolution. 

You will resolve any claim, cause of action or dispute (claim) you 
have with us arising out of or relating to this Statement or 
Facebook exclusively in a state or federal court located in Santa 
Clara County. The laws of the State of California will govern this 
Statement, as well as any claim that might arise between you and 
us, without regard to conflict of law provisions. You agree to 
submit to the personal jurisdiction of the courts located in Santa 
Clara County, California for purpose of litigating all such claims.
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B.C. Privacy Act Provisions

B.C. Privacy Act provision granting right of action in 
B.C.S.C. for breach of privacy:

Section 3(2): It is a tort, actionable without proof of damage, for a 
person to use the name or portrait of another for the purpose of 
advertising or promoting the sale of, or other trading in, property or 
services, unless that other, or a person entitled to consent on his or her 
behalf, consents to the use for that purpose.

Section 4: Despite anything contained in another Act, an action under 
this Act must be heard and determined by the Supreme Court [of 
British Columbia].

Procedural History
B.C. Supreme Court (trial court):
• Douez files class action for violation of B.C. Privacy Act
• Facebook brings motion to stay proceeding on grounds of contractual forum 

selection clause
• Trial judge refuses to enforce the clause and certifies the class (1.8 million 

B.C. Facebook users who had their name or picture used in Facebook’s 
“Sponsored Stories”)

B.C. Court of Appeal: 
• Finds that Douez failed to show “strong cause” to avoid the contract
• Reversed the trial court and enforced the forum selection clause

Supreme Court of Canada:
• Grants review (discretionary)
• Framework for decision is the Pompey two step test
• Reverses BCCA in split 4-3 decision (actually 3 majority, 3 dissent with 1 

concurring opinion)
• Does not enforce contractual forum selection clause
• Allows class action to proceed

Pompey 2 step test
• Z.I. Pompey Industries v ECU Line N.V. 2003 SCC 27 establishes the legal 

framework for determining when a forum selection clause will not be 
enforced

• Generally courts will enforce the terms of contracts (freedom of contracts 
and certainty). But courts may decline to enforce a term based on the public 
good of having a dispute litigated by local courts

• Step 1 of Pompey test looks to validity of underlying contractual clause, If it 
is prima facie valid, then onus is on plaintiff under step 2 to show there is 
“strong cause” not to enforce it.

• Pompey arose in a commercial context (contract was negotiated between 
relatively sophisticated parties who understood the industry)

• Trial court found the clause to be valid on its face, but decided that Douez
had made an adequate showing of “strong cause” not to enforce it on the 
grounds of Section 4 of the B.C. Privacy Act. BCCA held the same at step 1 
but ruled Douez failed to show “strong cause” under step 2 of the Pompey
test
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Reasoning of Majority
Karakatsanis, Wagner and Gascon JJ.

• Z.I. Pompey Industries v ECU Line N.V. 2003 SCC 27 establishes the 
legal framework for determining when a forum selection clause 
will not be enforced

• Generally courts will enforce the terms of contracts (freedom of 
contracts and certainty). But courts may decline to enforce a term 
based on the public good of having a dispute litigated by local 
courts

• Step 1 of Pompey test looks to validity of underlying contractual 
clause, If it is prima facie valid, then onus is on plaintiff under 
step 2 to show there is “strong cause” not to enforce it.

• Pompey arose in a commercial context (contract was negotiated 
between relatively sophisticated parties who understood the 
industry)

• The majority wanted to expand the reasons a consumer plaintiff 
could use to demonstrate the requisite strong cause . . . 

Reasoning of Majority
• Expanding grounds for strong cause but onus is still on party seeking to avoid the 

clause:

“We would modify the Pompey strong cause factors in the consumer context. 
When considering whether it is reasonable and just to enforce an otherwise 
binding forum selection clause in a consumer contract, courts should take 
account of all the circumstances of the particular case, including public policy 
considerations relating to the gross inequality of bargaining power between 
the parties and the nature of the rights at stake. The burden remains on the 
party wishing to avoid the clause to establish strong cause.” [para 38]

• Majority  concludes onus has been met:

“We conclude that Ms. Douez has met her burden of establishing that there is 
strong cause not to enforce the forum selection clause. A number of different 
factors, when considered cumulatively, support the chambers judge’s finding of 
strong cause. Most importantly, the claim involves a consumer contract of 
adhesion and a statutory cause of action implicating the quasi-constitutional 
privacy rights of British Columbians. We begin with these compelling factors, 
which are decisive in this case when considered together.” [para 50]

Reasoning of Dissent
MCLACHLIN C.J. and MOLDAVER and CÔTÉ JJ. Dissenting

• The 3 dissenting Justices were not satisfied that Douez satisfied the 
second step of the Pompey test in that she failed to show “strong cause” 
to avoid the terms of the contract

• Dissent rules Douez would have to try case in California under the terms 
of the contract. 

• Facebook satisfied first prong of Pompey test because clause was an 
enforceable online contract.  For the dissent (like the majority), the case 
will turn on the second Pompey test, whether the plaintiff can show 
“strong-cause” to avoid the clause.

• Purpose of strong cause requirement is to uphold certainty, order and 
predictability in private international law and plaintiff has failed to meet 
the onus of satisfying this test. Douez has not demonstrated that the 
case could not be heard in California
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Reasoning of Dissent

“We see no need to depart from the settled principles of 
private international law on forum selection clauses —
principles repeatedly confirmed by courts around the world, 
including the Supreme Court of Canada. The simple question in 
this case, as we see it, is whether Ms. Douez has shown 
“strong cause” for not enforcing the forum selection clause to 
which she agreed. We agree with the Court of Appeal of 
British Columbia that strong cause has not been shown, and 
that the action must be tried in California, as the contract 
requires. A stay of the underlying claim should be entered.”

[para 125]

Note that the 3 justices in the majority and the 3 in dissent all agree to use 
two-step test and they agree first step was met. They differed on whether 
plaintiff was able to satisfy the onus to show strong cause under the second 
step. Justice Abella finds that the first step was not even met . . . 

Justice Abella’s Concurring Opinion
• Paragraphs 79 through 118
• The 3-3 tie was broken by Justice Abella who ruled the contractual clause 

was not enforceable (although for different reasons than the Majority). 
Since her opinion was determinative of the outcome of the case, it is useful 
to consider her reasoning in detail.

• Abella stressed this was an online contract of adhesion with no bargaining 
or choice between parties with sharply disparate bargaining power. 

• The automatic nature of the contract intensifies the scrutiny of clauses that 
could impair a consumer’s access to a potential remedy.

• She rules the forum selection clause is not enforceable under the first prong 
of the Pompey test. 

• Ruling is based on public policy grounds (access to local courts in a case 
dealing with an important right) coupled with grossly uneven bargaining 
power

• She also invokes the doctrine of unconscionability to invalidate the forum 
selection clause

• Since we are ultimately concerned with the broad policy implications of this 
case (more than the technical points of private international law), it is useful 
to look at Abella’s opinion in greater detail……

Justice Abella’s Concurring Opinion
• Since we are ultimately concerned with the broad policy implications of 

this case (more than the technical points of private international law), it is 
useful to look at Abella’s opinion in greater detail……

• “Pompey involved a bill of lading between sophisticated commercial 
entities. This is the first time the Court has been asked to consider 
how Pompey applies to a forum selection clause in an online consumer 
contract of adhesion.” [para 88]

• “a compelling argument can be made for modifying the strong cause test 
to include a wider range of factors than the forum non conveniens kind of 
considerations that have been traditionally applied, but I am also of the 
view that keeping the Pompey steps distinct means that before the onus 
shifts to the consumer, the focus starts where it should, namely on 
whether the contract or clause itself satisfies basic contractual principles. 
A contractual approach for determining the enforceability of forum 
selection clauses in consumer contracts of adhesion finds significant 
academic support” [para 94]
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Justice Abella’s Concurring Opinion
“ I accept that certainty and predictability generally favour the enforcement at common 

law of contractual terms, but it is important to put this forum selection clause in its 
contractual context. We are dealing here with an online consumer contract of adhesion. 
Unlike Pompey, there is virtually no opportunity on the part of the consumer to negotiate 
the terms of the clause. To become a member of Facebook, one must accept all the terms 
stipulated in the terms of use. No bargaining, no choice, no adjustments.” [para 98] 
(emphasis added)

“Online contracts such as the one in this case put traditional contract principles to the test. 
What does “consent” mean when the agreement is said to be made by pressing a 
computer key? Can it realistically be said that the consumer turned his or her mind to all 
the terms and gave meaningful consent? In other words, it seems to me that some legal 
acknowledgment should be given to the automatic nature of the commitments made with 
this kind of contract, not for the purpose of invalidating the contract itself, but at the very 
least to intensify the scrutiny for clauses that have the effect of impairing a consumer’s 
access to possible remedies.” [para 99]  (emphasis added)

“In general, then, when online consumer contracts of adhesion contain terms that unduly 
impede the ability of consumers to vindicate their rights in domestic courts, particularly 
their quasi-constitutional or constitutional rights, in my view, public policy concerns 
outweigh those favouring enforceability of a forum selection clause.” [para 104]

Justice Abella’s Concurring Opinion
• Abella also invokes the doctrine of unconscionability. (which can be used to 

invalidate a single clause within an otherwise enforceable contract). There are 
two elements required to show unconscionability:

1) inequality of bargaining power in the sense that one party is incapable of
adequately protecting his or her interests and

2) undue advantage or benefit secured as a result of that inequality by the
stronger party.

• Abella finds both elements are met:

“In my view, both elements are met here. The inequality of bargaining power 
between Facebook and Ms. Douez in an online contract of adhesion gave 
Facebook the unilateral ability to require that any legal grievances Ms. Douez
had, could not be vindicated in British Columbia where the contract was made, 
but only in California where Facebook has its head office. This gave Facebook an 
unfair and overwhelming procedural — and potentially substantive — benefit. 
This, to me, is a classic case of unconscionability.” [para 116]

What are the implications of this decision?
Consider these forum selection provisions for Internet of Things devices:

Fitbit: The Terms of Service and the resolution of any Disputes shall be governed by and 
construed in accordance with the laws of the State of California without regard to its 
conflict of laws principles.

iDevices: For internet services; You agree that all matters relating to your access to or use 
of the Site, including all disputes, will be governed by the laws of the United States and by 
the laws of the State of California without regard to its conflicts of laws provisions. You 
agree to the personal jurisdiction by and venue in the state and federal courts in Santa 
Clara County, California, and waive any objection to such jurisdiction or venue. The 
preceding provision regarding venue does not apply if you are a consumer based in the 
European Union.

August SmartLock:  This Agreement shall be governed by and construed in accordance 
with the laws of the State of California and the United States without regard to the 
conflict of laws provisions therein that would require application of the laws of another 
jurisdiction.

Android: The laws of California, U.S.A., excluding California’s conflict of laws rules, will 
apply to any disputes arising out of or relating to these terms or the Services. All claims 
arising out of or relating to these terms or the Services will be litigated exclusively in the 
federal or state courts of Santa Clara County, California, USA, and you and Google consent 
to personal jurisdiction in those courts.
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What about other general provisions?

Fitbit: You must accept these Terms to create a Fitbit account and to use the 
Fitbit Service. If you do not have an account, you accept these Terms by 
visiting www.fitbit.com or using any part of the Fitbit Service. IF YOU DO NOT 
ACCEPT THESE TERMS, DO NOT CREATE AN ACCOUNT, 
VISIT WWW.FITBIT.COM OR USE THE FITBIT SERVICE.
https://www.fitbit.com/en-ca/legal/terms-of-service

Google: By using our Services, you are agreeing to these terms. Please read 
them carefully. https://www.google.com/policies/terms/

Belkin: Welcome to Belkin! These Terms of Use cover all Belkin, Linksys and WeMo 
branded websites and any other websites associated with www.belkin.com, including but 
not limited to any Belkin, Linksys or WeMo branded social media sites, and create an 
agreement between you and Belkin regarding your use of these websites (collectively, 
“Site”), and any apps that facilitate use of the Site or any services available by Belkin on or 
through the Site (collectively, "Services"). Your use of the Site and Services is governed by 
these Terms of Use and Belkin’s Privacy Policy. Please review these carefully before using 
the Site or Services. http://www.belkin.com/us/terms-of-use/

Do terms in license agreements 
over-ride users’ rights under the 
Copyright Act?

The association representing Canadian 
Universities and some leaders in the academic 
library community have been saying they do . . .

Excerpt from AAUC  Copyright Guidelines
August 2013

Links to all files at https://samtrosow.wordpress.com/2013/09/08/auccs-nine-pack-of-fair-dealing-guidelines/

Application of the Fair Dealing Policy for Universities: General Application

C. Digital Licences
The university has entered into numerous licence agreements with publishers and 
aggregators pursuant to which it obtains access to published works in electronic form.
The digital licences typically specify the uses that the university can make of the works 
to which access is provided. In some instances a copyright-protected work is made 
available to the university under a licence with a publisher or aggregator that prohibits 
certain uses of the work, e.g., prohibits the copying of the work for inclusion in a course 
pack. Any copying and/or distribution restrictions contained in a licence that 
permits access to a copyright-protected work will take precedence over the 
Fair Dealing Policy. Before using the Fair Dealing Policy to copy or communicate a 
short excerpt of a copyright-protected work that is subject to a digital licence, it is 
necessary to ensure that the use is not prohibited by the licence. You can obtain 
information about the restrictions imposed on copyright-protected works that are made 
available under digital licences here [insert URL].   (emphasis added)
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Excerpt from OLA Copyright Symposium

http://www.accessola.org/web/OLA/Events/Signature_Events/Copyright_Symposium/P
rogram/OLA/Events/Signature_events/Copyright_Symposium_event/Program.aspx

11:30 -12:15 pm (December 5, 2016)

External Conditions Pertinent to Shaping Advocacy
Speakers: Jason Bird (Manager, Library Services at Sault College), Dr. Margaret Ann Wilkinson (Professor 
and Director of the Faculty of Law IPIT Area, Western University), and Michael Ciccone (Executive Director, 
Centre for Equitable Library Access)

Challenges and opportunities that are impacting libraries in their advocacy 
efforts will be reviewed, including current copyright roles of Canadian 
federal government departments, institutional practices of fair dealing 
affecting Canadian libraries in various sectors, and the realities associated 
with the fact that licenses override copyright exceptions.

(emphasis added)

Excerpt from recent Policy Options article

Source:  Victoria Owen,  “Libraries and the  Copyright (Balancing) Act” (June 14, 2017) 
http://policyoptions.irpp.org/authors/victoria-owen/

Licenses

In the digital environment, much of the electronic content in libraries is 
acquired under license. This often means that clauses in the 
licensing contract override fair-dealing uses and other 
statutory rights for users. Examples include a prohibition on 
printing or lending of materials between libraries. Fair dealing and other 
exceptions to copyright must be safeguarded in the licensing environment. 
Librarians will seek an amendment to prevent contracts from overriding 
exceptions and limitations. Public policy goals of education and research 
cannot be achieved if contracts undermine the statutory rights of citizens.

*  *  *   (emphasis added)

Implications of Douez for copyright?
• Douez applied to privacy (which under Canadian case law has a “quasi-constitutional” 

status which elevates its importance.)  While SCC decisions (CCH v LSUC, Alberta v Access 
Copyright,  SOCAN v Bell) characterize fair dealing as a “user’s right” not just a defense to 
infringement, does this elevate its status to the level afforded privacy rights?

• Douez applied to contracts directly between the consumer and the company.  How would it 
apply to cases where there is an intermediary between the user and the company (such as 
a library, university or consortia)? 

• Does it matter that the library intermediaries purport to bind their patrons to the terms of 
the license even though they are not direct parties to the license agreement? 

• Are these license agreements “adhesion” contracts, or is there enough negotiation 
between relatively equal parties to make them more like the private commercial contracts 
anticipated in Pompey? 

• How would Justice Abella’s reading of the unconscionability  doctrine apply to these 
contracts? 

• Michael Geist has recently suggested that Douez may well have implications for copyright/ 
license conflicts.  Even before Douez, there was a strong argument that licenses do not 
override users rights (Lisa di Valentino)

• Should the library/educational groups walk back their strong insistence that contracts will 
override users’ rights?


