
Law 5627 / 9627 Comparative Copyright Law  Winter 2017 (Jan 30) page 1 

 

University of Western Ontario - Faculty of Law 

Law 5627D: Winter 2017 

Comparative Copyright Law 
 

Dr. Samuel E. Trosow 

110 Law Building  

(519) 661-2111 x 82282 

strosow@uwo.ca 

http://samtrosow.wordpress.com 

 

Class meets:  Monday and Weds 2 pm-3:45 p.m. in Room 44 Law Bldg. 

Office hours:   Monday & Weds 4-5 pm and by appointment  

 

Description:     

     

This course presents a comparative analysis of the Canadian Copyright Act with the 

laws of other selected jurisdictions. Emphasis will be placed on current issues and 

problems in the formation, implementation and evaluation of copyright policies, 

including critical analysis of pending legislation and the impacts of international 

treaties and agreements. 

 

Learning Outcomes: 

 

Upon successful completion of the course, students will be able to: 

 

 Demonstrate a thorough understanding of Canadian Copyright law, and how it is 

similar and different from the laws of other jurisdictions: 

 Understand the conceptual background to copyright law, including its historical 

development, philosophical justifications, and economic rationale; 

 Appreciate the historical differences between different categories of copyright 

systems as well as how they are converging 

 Interpret and apply copyright legislation and case law in a fast changing 

technological environment; 

 Recognize the political tensions amongst the various stakeholders in the copyright 

policy environment; 

 Analyze and evaluate current scholarship in the field of copyright law and policy; 

 Conceptualize, organize and draft critical essays in the field that are suitable for 

publication. 

Assessment Criteria:  

 

20% class participation As this course will be conducted in a seminar format, 

students are expected to come to class prepared to make meaningful contributions 

mailto:strosow@uwo.ca
http://samtrosow.wordpress.com/
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to the discussion about the week's topics. Class attendance is mandatory and 

unexcused absences will be reflected in the assessment. Students will be expected 

not to use electronic devices during class time unless it is directly related to the 

class discussion.  

20% national profile/analysis  Early in the term each student will select a 

jurisdiction (to be chosen in consultation with instructor) and will follow the 

copyright regime of that country. This component will include a formal  in-class 

presentation component (further details on presentation and documentation formats 

to be discussed in class) 

30% Topical essay #1 (critical essay of app. 12-15 pages on a question to be 

assigned in class. You will have app. two weeks to complete the essay (further 

specifications tba Due March 1
st
)  

30% Topical essay #2 (critical essay of app. 12-15 pages on a question to be 

assigned in class. You will have app. two weeks to complete the essay .(further 

specifications tba Due April 13
th

)  

Graduate students enrolled in Law 9627D should arrange a conference with the 

instructor early in the term to arrange a plan for a research paper and supplemental 

reading list. Graduate students should complete topical essay #1 and the national 

profile assignment. For the second topical essay, graduate students will be expected 

to complete a longer research paper, the scope tbd in consultation with instructor) 

 

Statement on Academic Offences: Scholastic offences are taken seriously and students 

are directed to read the appropriate policy, specifically, the definition of what 

constitutes a Scholastic Offence, at the following Web site:   

http://www.uwo.ca/univsec/handbook/appeals/scholastic_discipline_undergrad.pdf 

 

Support Services: Students who are in emotional/mental distress should refer to Mental 

Health@Western  http://www.uwo.ca/uwocom/mentalhealth/for a complete list of 

options about how to obtain help. Mysty Clapton, Assistant Dean (Student 

Services) is available to help students identify resources that may be of assistance 

to them. Students are also directed to the Policy on Accommodation for Medical 

Illness (https://studentservices.uwo.ca/secure/index.cfm). 

 

Electronic Devices in Class:  The use of electronic devices in class is prohibited other 

than for purposes directly relating to course materials (i.e., note-taking, following 

articles, cases, legislation, other online materials being discussed in class, quick 

research) Cell phones and text messaging devices should be turned off during class 

 

General readings: 

 

 Laura Murray & Samuel Trosow, Canadian Copyright: A Citizen’s Guide (2
nd

 ed, 

Between the Lines, 2013).  
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 David Vaver. Intellectual Property Law (Chapter on Copyright) (Irwin, 2011) 

(updates Vavers's earlier works--please attempt to read the entire chapter on 

Copyright over the course of the term) (to be placed on law reserve KF2979.V38 

2011)    

There are several general texts on reserve or available online that you can use as a 

reference throughout the course including.   

 

 David Vaver, Copyright Law (Irwin, 2000). (an excellent historical work on 

Canadian Copyright law, but getting a bit dated --  use in conjunction with updated 

2011 copyright chapter- to be placed on law reserve) 

  

 Roger Hughes and Susan Peacock, Hughes on copyright and industrial design 2nd 

ed  (this work is a more detailed treatment of Canadian/commonwealth copyright-- 

you will not read the entire work, but should consult with sections as needed (Law 

reserve KF2994.H836)   

 

 For a treatise on UK law, see, Copinger and Skone James on Copyright, 16th ed. 

(Sweet and Maxwell, 2011).  (Law reserve KF2994.C6 2011)   

 

 Office of the US Trade Representative. Annual Special 301 Report.  These annual 

reports can be used as a source for current issues on a country-by-country basis 

from the perspective of the US.  Review the section on Canada, and see how your 

jurisdiction is treated) . The 2016 report is at: 

https://ustr.gov/sites/default/files/USTR-2016-Special-301-Report.pdf  

 

 Four collections of essays about contemporary issues in Canadian Copyright edited 

by Faculty at the University of Ottawa, are openly accessible online. You are not 

expected to read all of the essays, but you should be familiar with the contents of 

the collections, they will be very valuable in your research and you should 

undertake to read a good cross-section of the essays over the course of the term. 

Please review the tables of contents of these collections early in the term. 

 

(1) In the Public Interest: The Future of Canadian Copyright Law (Irwin, 2005, 

Michael Geist, ed) (Geist I) 

https://www.irwinlaw.com/content_commons/in_the_public_interest 

 

(2) Canadian Copyright and the Digital Agenda: From Radical Extremism to 

Balanced Copyright (Irwin, 2010, Michael Geist, ed) (Geist II) 

https://ustr.gov/sites/default/files/USTR-2016-Special-301-Report.pdf
https://www.irwinlaw.com/content_commons/in_the_public_interest
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http://www.irwinlaw.com/content_commons/from_radical_extremism_to_balanced

_copyright  

 

(3) The Copyright Pentalogy: How the Supreme Court of Canada Shook the 

Foundations of Canadian Copyright Law (UOttawa Press, 2013, Michael Geist, ed) 

(Geist III). http://www.press.uottawa.ca/the-copyright-pentalogy  

 

(4) Intellectual Property for the 21st Century: Interdisciplinary Approaches (B 

Courtney Doagoo, Mistrale Goudreau, Madelaine Saginur and Teresa Scassa, eds,) 

http://www.irwinlaw.com/content_commons/intellectual_property_21st_century  

 

 Graduate students enrolled in Law 9627 must schedule a conference with the 

instructor early in the term to develop an additional supplemental reading list 

relevant to your particular interests.   

Legislation: 

 

 The Canadian Copyright Act (CCA) is available online at  

http://canlii.ca/en/ca/laws/stat/rsc-1985-c-c-42/ and at http://laws-

lois.justice.gc.ca/eng/acts/C-42/  

 The U.S. Copyright Act (USCA) is available at 

http://www.copyright.gov/title17/ and at 

http://www.law.cornell.edu/uscode/html/uscode17/usc_sup_01_17.html. 

 The U.K. Copyright, Designs and Patents Act 1988 is available at 

http://www.legislation.gov.uk/ukpga/1988/48/contents  

 UNESCO Collection of National Copyright Laws 

http://www.unesco.org/culture/copyrightlaws/    

 WIPO Lex http://www.wipo.int/wipolex/en/  

 

You are encouraged to familiarize yourself with the many publicly available 

collections of legal materials increasingly available.  

 

Additional readings including cases, legislation, journal articles, news stories, 

organizational position statements, blog entries and government reports will be 

identified throughout the term for additional reading.  You are encouraged to bring 

relevant materials to the attention of the class.  For each topic listed on the 

schedule, you will be provided with a list of cases and other materials from Canada 

and the United States that you should become familiar with. In addition, each 

student will review the corresponding laws from their selected jurisdiction.  It is 

essential that you follow the law in your selected jurisdiction throughout the term 

and not wait until right before the jurisdiction project assignment is due. 
 

 

 

http://www.irwinlaw.com/content_commons/from_radical_extremism_to_balanced_copyright
http://www.irwinlaw.com/content_commons/from_radical_extremism_to_balanced_copyright
http://www.press.uottawa.ca/the-copyright-pentalogy
http://www.irwinlaw.com/content_commons/intellectual_property_21st_century
http://canlii.ca/en/ca/laws/stat/rsc-1985-c-c-42/
http://laws-lois.justice.gc.ca/eng/acts/C-42/
http://laws-lois.justice.gc.ca/eng/acts/C-42/
http://www.copyright.gov/title17/
http://www.law.cornell.edu/uscode/html/uscode17/usc_sup_01_17.html
http://www.legislation.gov.uk/ukpga/1988/48/contents
http://www.unesco.org/culture/copyrightlaws/
http://www.wipo.int/wipolex/en/
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Comparative Copyright (Winter 2017) 

Tentative Schedule & Core Readings  
(ongoing revisions/additions will be posted throughout the term)  

 
A tentative schedule indicating the general order of topics, suggested core readings along with core cases to 

be discussed follows. We will be adding to this list as the term progresses.  

 

You  should be locating the corresponding topics in your jurisdiction as we proceed through the term 

 

Jan 30
th

   Course overview and introductions  

 Why study a policy-based approach  to comparative copyright? 

 A first look at the Canadian Copyright Act  

(Browse Act and note structure) 

 

Jan 30, Feb 1
st
 & 6

th
  Historical, Philosophical and Economic Foundations of Copyright  

 

 Murray & Trosow (2013), Introduction, Chapters 1 & 2;  

 Carla Hesse, "The Rise of Intellectual Property, 700 B.C.-A.D. 2000: 

An Idea in the Balance," Daedalus (Spring 2002, pp 26-45).  

 Myra Tawfik. “History in the Balance: Copyright and Access to 

Knowledge” (in Geist 2, 2010). 

 Daniel Gervais 2009. A Canadian Copyright Narrative. 21 

Intellectual Property Journal 269. 

 Carla Hesse. “Enlightenment Epistemology and the Laws of 

Authorship in Revolutionary France, 1777-1793” Representations 

No. 30, Special Issue: Law and the Order of Culture (Spring, 1990), 

pp. 109-137   

 

Assignment of jurisdictions 

Feb 6
th

  Justifications for Copyright 

 

 Edwin Hettinger. “Justifying Intellectual Property” Philosophy & 

Public Affairs 18(1): 31-52 (Winter 1989)  

 Samuel E. Trosow (2003) “The Illusive Search for Justificatory 

Theories: Copyright, Commodification and Capital” Canadian 

Journal of Law and Jurisprudence XVI (2) pp. 217-241. 

 (additional readings tba) 

 

Feb 8
th

  Copyright Traditions 

General Comparison of “Copyright” and “Authors- Rights” Systems  

 

 Paul Goldstein and Bernt Hugenholtz, “The Legal Traditions” 

(Chapter 2 in International Copyright : Principles, Law and Practice  



Law 5627 / 9627 Comparative Copyright Law  Winter 2017 (Jan 30) page 6 

 

 Silke von Lewinski. International Copyright Law and Policy (Ch. 3, 

Comparison of the Copyright System and the Author’s Rights / Droit 

d’Auteur System) 

 Jane C. Ginsburg. “A Tale of Two Copyrights: Literary Property in 

France and America” 64 Tulane Law Review 991 (1990). 

 Denise Brundson, “Recognizing Indigenous Legal Values in Modern 

Copyright Law” 6 Western Journal of Legal Studies 1-19 (2015). 

 

Feb 13
th

   Théberge v.Galerie d’Art du Petit Champlain 2002 SCC 34   (read 

the case in its entirety and carefully compare the approach of the 

majority and dissent) 

 (additional readings tba) 

 

 

Feb 15
th

   General Comparison (cont’d) 

 

 Copyright’s Scope (Murray & Trosow, Ch 3) 

 (additional readings tba) 
 

Distribution and explanation of first essay assignment (due Weds March 1
st
) 

Feb 20
th

 & 22
nd

   Reading week no class: use class time to work on your jurisdiction for all of 

the issues covered so far in the course.  

 

Feb 27
th

 & March 1
st
 Owners’ exclusive rights in works and infringement  

 

 Compare CCA s. 3(1) with USCA s. 106 and the corresponding 

section in your jurisdiction 

 Murray & Trosow, Ch 4 (54-67), Ch 6 (87-92), (Ch 8) 101-117. 

 CCH v LSUC.  2004 SCC 13 (para 37-46 on authorization and para 

77- 82 on communication to public)  

 SOCAN v Canadian Ass’n of Internet Providers  2004 SCC 45 (read 

section on exclusive right to communicate work to the public by 

telecommunication)   

 ESA v SOCAN. 2012 SCC 34 

 Rogers v SOCAN. 2012 SCC 35 

 

March 1
st
    First Essay Due at start of class 

 

March 6
th

  Owners exclusive rights in works & infringement (cont’d) 

 

Determining Ownership (Murray & Trosow, Ch 7)  

 

(Compare CCA  & USCA sections on ownership w corresponding 

sections in your jurisdiction - readings tba) 
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Rights  in other subject matter (neighboring rights) 

 

 (Compare CCA  & USCA sections on sound recordings and 

performers’ performances with corresponding sections in your 

jurisdiction -readings tba) 

 (additional readings tba) 

 

March 8
th

  Moral Rights  

 

 Murray & Trosow, Ch 4 (pp 67-70)  

 (additional readings tba) 

 Compare CCA moral rights sections with USCA section 106(a) and 

the moral rights provisions in your jurisdiction 

 

March 13
th

  Overview of exceptions / limitations / defenses to infringement 

 

 Murray & Trosow (chapter 5) 

 CCH v LSUC.  2004 SCC 13 (sections on fair dealing) 

 Ariel Katz (2013). “Fair Use 2.0: The Rebirth of Fair Dealing in 

Canada” (ch 4 in Geist III) 

 (additional readings tba) 

 

 Compare CCA s 29, 29.1, 29.2 with USCA s. 107 and the 

corresponding section in your jurisdiction 

 

March  15
th

  

 

 

Users’ Rights, Exceptions and Limitations (Fair-Dealing/Fair Use) 

 

 Murray & Trosow, Ch 7, (pp 71-83), pp. 82-187. 

 Michael Geist (2013). “Fairness Found: How Canada Quietly Shifted 

from Fair Dealing to Fair Use” (ch 5 in Geist III) 

 Carys Craig (2005). The Changing Face of Fair Dealing in Canadian 

Copyright Law (in Geist I). 

 David Vaver (2013) Opinion. Intellectual Property Journal 25:2 pp 

105-110. 

 SOCAN v. Bell Canada, 2012 SCC 36. 

 Alberta (Education) v Access Copyright. 2012 SCC 37 

 (additional readings tba) 

 

 Assignment of selected U.S. fair use cases for discussion next class 

 

 

March 20
th

   Users’ Rights, Exceptions and Limitations  (fair dealing/fair use, cont’d) 

 

U.S. fair use and the corresponding law in your jurisdiction 
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 Campbell v Acuff Rose  510 U.S. 569 (1994)  

(everyone should read this case plus another U.S. fair use case that 

will be assigned to you) 

 Be prepared to discuss a case from your jurisdiction on the law of 

exceptions/limitations/defenses 

 

March 22
nd

  Other Exceptions and limitations to infringement  

 

 Review CCA ss 29.4 et. seq and USCA ss 108 et seq. and the 

corresponding provisions in your jurisdiction 

 Murray & Trosow, pp 83-86, 145-148, 187-198, 199-214. 

 Samuel Trosow. “Copyright as a Barrier to Creativity: The Case of 

User-generated Content”  

(Is there an equivalent to CCA s 29.21 in the US and in your 

jurisdiction?) 

 

March 27
th

   

 
 Jurisdiction Presentations 

 

March 29
th

   Jurisdiction Presentations  

 Essay #2 Assigned 

 

April 3
rd

   Jurisdiction Presentations  

 

April 5
th

    Jurisdiction Presentations    

 

April 10
th

   Digital Locks, Digital Rights Management and TPMs (Compare 

CCA & USCA sections on anti-circumvention rules /TPMs with 

corresponding sections in your jurisdiction) 

 

 ISP Liability   (Compare CCA & USCA sections on anti-

circumvention rules. TPMs  with corresponding sections in your 

jurisdiction ) 

 

April 12
th

   Alternatives to Copyright (Murray & Trosow, Ch 17 & 18) 

 Course wrap-up  

 

 

April 13
th

  

 

 

Essay #2 due 

 

 
 
 


